OBHIHE IMOJIOKEHUA ®EJEPAJIBHOI'O 3AKOHA
OB JIEKTPOHHOM CJIEJKEHUA'

BBEJAEHUE

ONEKTPOHHOE CIICKEHHE, WIH KaK ero OOBIYHO HasbBAIOT “TOACIyIIHBaHHE”
apngeTcsa GopMoli MONCIyIUBaH|A, IPH KOTOPOU COTPYAHMKH IIPaBOOXPAHUTEABHEIX
OpPraHoB B COOTBETCTBMH C CyJeOHBIM I[TOCTAHOBJIEHHEM CEKPETHO IIPOCTYIIHBAIOT
pasroBOpEl M KOHTAKTBI MEXAy IOABMM. DelepanbHblii 3akoH TpebyeT, uToOBI
SIIEKTPOHHOE CJIEXKEHWE 3a 4YacTHBIMH - YCTHBIMH WJIH OCYIIECTBIACMBIMH C
[IOMOLIBI) CPEACTB CBA3M - KOHTAKTaMH MEXIY JIOABMH OCYLISCTBIIUIOCH B
COOTBETCTBHHA ¢ nonoxenusaMmu Pasnena III AxTa 0 KOHTpoJse 3a IPEeCTYNHOCTBIO U
6esomacHocTy Ha yiaunax (Omnibus Crime Control and Safe Streets Act) m Akra o
3alllMTe 9aCTHBIX KOHTAaKTOB, OCYILIECCTBJISEMEIX uepe3 cpenctBa cBsa3u (Electronic
Communications Privacy Act) 1986 roxna. 2

[t 3amuTel QyHAaMEHTANBLHEIX IPAB YeIOBEKa H OCHOBHEBIX TPAXIaHCKHX CBOOOS.
komupuuupoBaHeslx B Komctutynmn Coemunednbx  IlltatoB, 3akoH 00
SJIEKTPOHHOM CIIESKEHHH TpeOyeT IOpHAMYIECKOTO PacCMOTPEHHA KaXIoH omeparuu
IIPABOOXPAHUTENBHBIX OPTAaHOB [0 IPOBEASHUIO TAKOTO clexkeHus. i obecnedenus
BBIIOJIHEHHS  TpeOOBaHWIL 3TOr0  aKTa 3aKOH HE  JIaeT  COTPY/HHKAM
[IPaBOOXPAHUTEIBPHBIX OPraHOB IIpaBa HCIONBE30BATh HH B KaKOM CAYINDAHHH HIH
CyneOHOM  3acelaHHH  YIHKH, IIONYYCHHBIC B  pE3yJbTare nepexsara,
IIPOH3BEICHHOIO C HAPYIUEHUEM MOJAMKEHUH 3aK0Ha,

OCHOBHOC NOJIOXKEHHE 3aKOHA, ONPENEISIOIEro YCAOBHS MOACTYIIHBAHUS, ABIISCTCSI
TpeOOBaHUe, YTO KaXKABIH 3allpoc Ha MPOBEHECHHE DJIEKTPOHHOTO CIICKEHHS MEPE
TeM, K4k OH Oyjer IpeAcTasieH B CyA, JOJDKeH ObTh 0400peH [eHepambHBIM
npokypopoM CoenuHenHsx 11ITaToB MM JMIOM, UM HazHAYEHHLIM. JTO 03HAYAET,
YTO HHKaKOHl 3aIlpoc Ha IIOMY4YEHHE pa3pelleHUs Ha NPOBEACHUE JIIEKTPOHHOTO
CJISXKEHHUS He MOXKET OBITh IPe/ICTABICH B CYA 0€3 MpeaBapuTeIbHOTO ero 0X00peHHS
lenepaneusiv  mpokypopom. CoOrJIacHO  3TOMY  MOJIOKEHHMIO  OTBETCTBEHHbIE
COTpyAHHMKH [JlenapTaMeHTa IOCTHIOHMM JODKHBEI OCYNIECTBIATH Haa30p 32
pacclieIOBaHMsAMH, IIPOBOAMMBIMU HX IMOAYMHECHHBIMH, W NPHHUMATH PELICHHE O
HeOoOXOMUMOCTH TIOMyYCHMS Da3pelIcHHs Ha IMOACIyLIMBAaHHME. Takod BBHICOKHH
YPOBEHb KOHTPOJIL IO3BOJSET OCYIHECTBISATH MOCHEIOBATCIABHYIO IOMUTHKY B
BOIIPOCE HCIOIB30BAHMS TTOICTYIITHBAHHS.

OL[H&KO, B KOHCYHOM CHETE, TOJIBKO CYAbA MOXKCT paspCluUTh HPOU3IBOIUTE NICPEXBAT
[EPETOBOPOR, MMPOU3BONMBIX YCTHO HIIHA C HCIIOJIB30BAaHHEM 3JIEKTPOHHBIX CpPEICTB
CBA3H.

' B 3TOM MaTepuane OCHOBHOE BHHMAHHE YUG/ICHO (PeepanbHOMY 3KOHy M, B YaCTHOCTH, 3AKOHY
Btoporo opuandeckoro ypoBHi (Second Judicial Circuit) ¢enepansueix cymos CLUA. Xots
npuMeHenne (enepadbHbIX 3aKOHOIATENHHEIX aKTOB Ha BTOPOM YpPOBHE, pacCMaTpHBAEMOE B
HACTOSIICH CTAaTbe, MOMKET OTNUYATLCS OT NMPUMEHEHHS B CYJaX HHOM FOPHCAHKIMY, JeKallHe B UX
OCHOBE NPHHUMILI OIWHAKOBB! nosctony B CoenuneHHsix LTaTax.

? 3akoH paspelaet nepexsaT coollueHuil onpeaeneHHoro pona. Hampumep, TpefoBaHusa 3akoHa He
PacmpOCTPaHAIOTCA HA 3aIUCh [IEPETOBOPOB, OCYLIECTBIAEMYIO OJHOM U3 YYACTBYIOIUMX B HEll CTOPOH.
Paspewmiaetea Taioke mepexBaT pasroBopa € paspelieHus OAHOM U3 YYACTBYIOLWIMX B HEHl CTOPOH,
OHAKO, NIPH ITOM Ha BJIACTAX JISKHUT 0043aHHOCTh J0KA3aTh, YTO 3TO coryiacke G0 10OPOBOJILHBIM.



3AITPOC U ITOPAJIOK ETO IIOJAYH

3ampoc Ha IIpoBeIeHHe NOACTYIIHBAHMS JIOJDKEH YIOBNSTBOPATE PANY IOPHAHIECKIX
TpeGopanumit. Jlas Toro uToGH CyAy ObLIO Jlerde pacCMaTpHBaTh 3alpoc d JUIA €ro
perucTpaiuy JUIA IOCTeAYIOMEro Cye0HOro pa30HpaTenbCTBa, 3alpoc JOIDKCH
[OJABaThCA B CYI B IIHCHLMEHHOM BHJE W MMOJ IpHCAroif°. 3apoc JOMKEH COAePKaTh
3ampoc MpoOKypopa H THCBMEHHOe CBHJCTENBCTBO (aQpHIEBHT) COTPY/HHKA
IPABOOXPAHHTENBHEIX ~OPraHOB, BEIyIero pacciejoBande. B MHCHMEHHOM
CBHJCTEBCTRE TOIKEH GBITh KOHKPETHO YKA3aH COOTBETCTBYIONIAI cOTPyAHUK. OHO
JOKHO OLITH CHENIAHO NOI TPHUCATOH, W B HEM HOIDKHO CONEPXKAaTECA IIOJIHOC H
McYepIIbIBaAIONIee Mepeuncienne GakToB, 000CHOBBIBAIOIIAX HEOOXOMUMOCTD BbLIATH
opiepa Ha NOACHYLIHBAaHHE. B KaXI0M 3anpoce JIO/KHA COAEPKATECA CACAYIOIad
HHpopMaLus:

1. JeTand KOHKPETHOr0 paccieIyeMOro MpecTyIICHHS HIH IPecTyILICHAN
(ITpuMeuanue: 3AeKTPOHHOE IOJCIYIIHBAHHES MOXKCT MPHMEHATHCA TONBKO JUTA
pacClIEOBAHHS OT/E/BHBIX CePhE3HBIX NPECTYIICHHH, IIEPEYHCICHHBIX B
3aK0HE);

2. MMEHAa JIHMI, KOTOpBle TpPEANOIOKHTEIBHO 3aMellaHbl B IPECTYNHYIO
REATeILHOCTD, 4 TAKKE MMEHA JIUL — €CIH OHH HM3BECTHBl — YbH IEPETOBOPEI
OyIyT OPOCITYIIHBATEC;

3. KOHKpeTHOE ONHCAHHE Xapakrepa M paMemleHHs O0beKkTa, B KOTOPOM Oyaer
[IPOU3BOANTECS TIOCIYINHBAHUE;

4. NpPONOIDKATENBHOCTh HEpHOJa, Ha KOTOPHLA HCIPAlIMBACTCA paspelicHHE Ha
npoBeeHHe IOACTYIIMBAH S,

5. 1enu paccnenoBaHuS,

6. KOHKpeTHOE 0OBSICHeHHe HEOOXOIUMMOCTH NMONCIYIIHBAHKS, B KOTOPOM JI0JKHO
OBITh YK23aHO HCIOJIB30BATHCE JIM JPYIHe METO/bI pacc/eIoBaHus, II0IeMy OHI
He JajlyT Pe3y/IbTaToB HJIM YTO OHH CIHUIKOM OlACHBL,

7. 3ampockl B OTHOMIEHHH TeX Xe JML, OOBEKTOB HIIH MECTa BHE 3aBHCHMOCTH OT
TOro GBUTH JIF IOJYYEHbI COOTBETCTBYIOIME pa3peleHHs HITH HET.

3ampoc mnpeicTaBIseTCA B CYHL JUIL PAaCCMOTPEHHS  €X parte’. Ha cyne6HoM
PACCMOTPEHMH 3allpoca IPHCYTCTBYIOT TONBKO MPEICTABUTENH BIACTH, H OHO
IPOM3BOIHTCS (€3 OTIOBELIeHUs APYTol CTOPOHBL 3azada CyAa COCTOHT B TOM, yro0BI
HA OCHOBAHHH 3[PABOIO CMBICTA, MCXOAd H3 (AaKToB, H3JIONKEHHBIX B 34pOCE, H
aHa/IM3a KCTOYHUKA 3TOH MH(OPMALUH, IPHHATH PEIIeHHE CYIIECTBYCT JIH pasyMHast
BEPOATHOCTH TOTO, YTO MH(OpMAIHS, OTHOCALAACH K NPECTYIHOH NEATCIBHOCTH,
GyneT IepexBadeHa WiTH 110 KaHalaM CBS3M WY Ha yKa3aHHOM OOBeKTe.

C sroli wenplo CyA Hepei Bbliauci opepa Ha MOACTYHIMBAHHE MOJDKCH C/CIath
ompezeneHnple 3akmodcHus. Cyx NODKEH yCTaHOBHUTh, YTO “o0BIYHBIE” METOMBI

% 3aKOH IpPedyCMATPHBAET HeGOILUIOE YMCIO MCKIIOUCHHA U3 ITOro TpeGoBaHHA B dpe3BLIYAMHEIX
OGCTOATEIBCTRAX, CBA3AHHBIX ¢ YIPO3OH /IS JKU3HH, HAUMOHATBHOH 0C30MIaCROCTH M 114 60pb0EL C
OpraHU30BAHHON MPECTYNHOCTEIO, B 9THX cayuasX M B CHELHANbHO OrOBOPEHHBIX o0cToATeAbCTBAX
PeleHNE CyAa MOXKeET ObiTh 3ATPOIMICHO B Teuerye 48 Yacop 0OCHe Haqana MONCHYIIHBAL. CornacHo
OGLIENPUHATO}M MPAKTHKE ITH UCKIFOYSHUA AO/DKHb! GBITE PEAKUMY.

* Ex parte o3Hadaer CyIeGHY0 NIpoLeaypy, KOTOpas OCYLIECTBIISCTCA 110 npocsGe U B MOJIb3Y TONBEKO
OJIHOH CTOPOHBI — B JaHHOM CITy4ae BracTeii

* Tenedou, pauno u T.0.



paccienosanud  ObUlH  HCHpPoOOBaHBI, HO HE Jal¥ pe3ylbTaToB, HIM YTO
MaJOBEePOSITHO, YTO OHM OyiIyT HONE3HBIMH HIH YTO OHM CJIMIIKOM OIACHBI Ui
IpuMeHeHHs. Bojiee TOro, Ha 0CHOBE pa3fopa 3ampoca Cy/ JONKeH TIOCTAHOBUTE, UTO
B 3aMpOCe COACPIKATCA JOCTATOYHO BECKHE IPHUHHBI JUTS TOTO, YTOORI CUHTATh, YTO
yKasaHHple B HEM JHIA COBEpIIAIM, COBEPLIAIOT HIH TOTOBATCA COBEpIIATH
IpeCTyTUIeHHs, yKa3aHHble B 3ampoce. Cyd JOIKEH MOCTAHOBHTh, YTO €CTh BECKHE
OCHOBaHHS CYMTaTh, 4T0 OyAayT mnepexBaueHbl COOOLICHHS, KACAIOIIHMECS STUX
opectyiuienuit. Cyn Taxxke AODKEH HPHATH K 3aKMOYEHHIO, YTO ECTh BECKHE
OPUYHHBEl CUHTATh, YTO KOHKPETHBIA OOBEKT, H3 KOTOPOTO, HIH MECTO, B KOTOPOM
OyJeT OCYLIECTRIATLCS IepeXBaT, HCHOML3YeTCS WK OyeT HCIONB30BATECS B CBA3H
C COBEPLICHUEM YKA3aHHEBIX IIPECTYIIICHHIH,

Ycenosre 000CHOBAHHOM IIPHYMHBI CUMTACTCA BBHINOJHEHHBIM, KOIZIA CYIHECTBYET
3aMCTHas W pasyMHas BEPOATHOCTb TOTO, 4TO MEPEroBOPHl KOHKPETHEBIX JHHIL,
BOBJICYCHHBIX B KOHKPETHblE NPECTYIHEBIE [esHUA, OYIYT MEpeXBayeHBl HJIH I10
TEXHHIECKMM Kananam (TenedoH, pajgio u T.IL.) WIM B MECTE, YKa3aHHOM B 3ampoce.
TpeGosanne 060CHOBAHHOM IIPHYMHEL ABIAETCS KIFOUYEBBIM KOMIOHEHTOM 3aKOHA H
npeacrasiser coboil TpeboBaHHE KOHCTHTYHHOHHOrO YypopHA. Cumraercs, 49To
YCTaHOBJICHHE OOOCHOBAHHOH MPHYHHEI HE3aBHCUMBIM PA0OTHHKOM CYZA@ SBISETCH
HaJISKHOM 3aI[HTON MPAB YaCTHAIX IPK/IAH OT 3JI0YNOTPpeOIeH I BlacTeH.

Ilpeamonaraercs, 910 cya, BBLIAIOIIMI OpAEp Ha MOICITYINABAHHE, TIPOBOIUT CTPOTOE
H He3aBUCUMOEC H3YYCHHE 3alIpOoca Ha MHpeIMET €ro COOTBETCTBHA TpeOoBaHUSIM
3akoHa. [1pu m3ygenHH 3T0Or0 BoIlpoca CyX MOKET 3a1aBaTh BONPOCK! IPEICTABHTEIIO
[PaBOOXPAHUTENLHEIX — OPraHoB,  JAlOLIEMy  1[10J  IIPHCATOM  ITHCEMEHHOE
CBHAETENBCTBO, WIH 3aTpeGOoBaTh MOMOJIHUTENLHYIO (DaKTHYECKYH0 HHPOPMALHH B
NOATBEPIKACHHE 3ampoca. Bce NONONHHTENBHBIE (DakThl, 3alpOUICHHBIE CYAOM B
CBSA3H C BBIZAUeH Op/epa, IOIDKHEL OBITh 3aperrCTPHPOBAHEL,

Kak yxe oTMeuanocs BhIIIe, 3aKoH TpeQyeT, 4To0bI B 3apoce GEUTH TIPeACTaBIeHbI
KOHKPETHbIC (aKThl, HA OCHOBAHMH KOTOPBHIX CyA YCTaHABIHBAET OOOCHOBAHHYIO
TIpUYKHY AU JoacnylnnBaHda. OO0CHOBaHHAS NpPUYHHA ONPEINE/SIETCd B KaXIOM
KOHKDETHOM ClIy4ac. besokaszaTenbHple yTBEPXKICHHS B 3aPOCe HE YIOBJIETBOPSIOT
TpeOOBaHHIO OOOCHOBAHHOM NpHYMHBL Hampumep, yTBEPKIEHHE COTPYAHHKA
IPAaBOOXPAaHUTENBHBIX OPIAaHOB, YTO, 110 €r0 MHEHHIO, TCINEeQOH HCIOAB3yeTCs IUIL
TIPECTYITHON esSTeIbHOCTH, ABIAETCH COBEPLUEHHO O¢31M0KA3aTEIbHEIM B HE MOXET
OBITH MCHONB30BAHO CYAOM B Ka4eCTBE OCHOBbI I ONpEACIEHHS 0OOCHOBAaHHOM
npuyuHbl. C apyrolf cTOpoHEBL, 0OOCHOBaHHAs NPHYHHA MOKET OCHOBBIBATECH HA
HHGOPMALHH, TOTYYCHHOH OT H3BECTHOrO0 HHPOPMATOPA, HAAEKHOCTH KOTOPOIO
Oblla HOATBEPXKAEHA paHee, B OCOGEHHOCTH, e€c/H 3Ta HHpOpMalus ObLIa
HNOATBEPKACHA COTPYAHHKAMH IPAaBOOXPAHUTENBHBIX  OpPTraHoB. AHOHUMHBIE
COOOILIEHN MOTYT CYHTAThCA ROCTATOYHBIMH Ui YCTAHOBIEHHS OOOCHOBaHHOM
TPHYHHEL, €CITH COAepKallaics B HUX HHQopManus ObLa HE3aBHCHMO ITOITBEPKICHA
COTPY/THMKAMH IIPABOOXPaHHATENbHBIX OpraHoB. OJHaKo B MOGOM Cllydyae B 3ampoce
JOIDKHBI  OBITH  YKa3aHBl KOHKDPETHBIE (DAaKThl, [IOATBEPKIAIOIINE HAIEKHOCTD
uH(pOpMATOpa, ANH XapaKTep NOATBEPKACHHS.

3anpoc, B KOTOpPOM HE YKa3aHa 000CHOBaHHAL IPUYHHA, JOIKEH ObITH OTBCPrHYT.
Boutee TOro, CCJIu NEpeXBAT OCYIIECTBIIACTCA B COOTBCTCTBHH C 3alIpOCOM, B KOTOpOM
OTCYTCIBYET 00ocHOBaHHAS IIpHYHHA, IOJIYYCHHBIC CBHICTCILCTBA HOJIXKHBL OBITE



VICKIIOUEHbl U3 CyIeOHOro paccMoTpeHns. Xors Goibwmiodl Bec mpHaeTcs
TOCTAHOBNICHHIO BBIIABLICTO OpAEp CyZa O TOM, 4YTO 3aAIPOC YAOBJIETBOPSET
TpeOOBAHHMIO KOHKPETHON NPHYMHEI, arle/UIAIHOHHEE CYIBI OyLyT NpHHUMATE BO
BHUMaHHE 3TO PEIICHUC JIUIIb TOJBKO B TOM Clydae, €CIH /UL PelieHHs CyAa
HM3MIeH WHCTaHIMH OBUIM JOCTATOYHO BECKHE OCHORAHUSL.

IL. TIPOBEJEHUE TIO/CJIVIIMBAHUA
a. BpeMeHHEIE pamkH

Cyn, sbuiaromuii opiep Ha 3NEKTPOHHOE MOACTYIIHBAHHE, HE MOXKET pa3peLnTh
TPOBOAUTL €ro B TeueHHe Oonee yeMm 30-mHeBHOro mepuoma. Ecim, 10 MHEHHIO
COTPYIHHKOB HpPaBOOXPAHHTENBHBEIX OPraHoOB, JIEKTPOHHOE CIEKEHHE [NOJKHO
NpoNOKATEC  Gosee 30 [HEH, OHHM NOKHBI TIOZaTh B Cyd HOBEIL 3ampoc,
COOTBETCTBYIOIIHA BCEM FOPHJIMYECKEM HOpPMAaM M TpeGOBAHHIO OOOCHOBAHHOM
TIPHYHHBI, OMHCAHHEBIM BBILIIE.

6. Tekymiue oT4eTH

Opaep Ha npoBeZeHHE JNMEKTPOHHOIO CNEKEHHS, BEIABAEMbIH CyNOM, OIDKEH
XPaHHTbCA 3a€4aTaHHbIM B KaHnensapud. Ilocie Havana poBeaeHHs 3IEKTPOHHOIO
CIISKCHHS HA MPOKYPOPE U CIIEI0BATENE, BEAYIIEM A0, JIEKHT OTBETCTBEHHOCTD 34
IIPOBEJICHNIE CJIENKEHHS B COOTBETCTBHH C PEIICHHEM CyJa H 3aKkoHoM. Bosee Toro,
COrnacHo TpeOOBAHUIO JAELApPTAMEHTA FOCTHIMH MPOKYPOP NODKEH IepXKaTh CYI B
Kypce TPOBOAMMOIO pacCAe€OBaHHA C IOMOMIBID pETYNAPHEIX OT4eToB. JlIs
obneryeHus cymeGHOrO KOHTPOJIA Haj NOACTYIIHBAHHEM H  JeHCTBHAMH
NPEACTABUTENEH BJACTH TEKYIHE OTUEThI JOJDKHBI IPEICTABAATECS B CY/ Kax/ple 10
IHeH. B oTweTe, KaK HpaBHIIO, H3JIAraeTcs KPaTKoe COICPKAHHE IIEPEroBOPOB,
YKa3LIBAlOTCHA XapakTep M 4YHCIO IIepeXBayeHHbIX HEPErOBOPOB, OIHCHIBAIOTCA
TIOJIOMKH O0OpYNOBaHMS M HHBIE IPoGJIeMbl, KOTOpPbIE MOIJIH BO3HHKHYTH B XOJE
IEKTPOHHOTO CIEKEHHUS.

B. TpeOoBanue omevaTsiBaHus

Conepixanne /r060r0 MEpexBAYEHHOTO COOGLIEHHS MOMKHO OBITH 3aIHCAHO HA
MarHHTHYIO JIEHTY HAH HHBIM cnocoboM. [lo 3aBepinenun pazpemensoro
TMOACHYIIMBAHKS OPHIHHAN 3alHCH AOJDKCH OBITH 0e3 MpOMeINICHHs IIPEACTABIEH B
CYXI Ut OTICYAThIBAHAA M XPaHeHHA B COOTBETCTBUU ¢ PEILICHHEM Cyaa. DTO JeacTcs
A1l TOro, YToOhl 06ecneurTs HaAeKHOCTh H IENIOCTHOCT II€PeXBaTa H YCTPaHHTD
WM CBECTH K MHHHUMYMY BO3MOXKHOCTH BJACTEH ISl H3MEHEHHS 3aIluceil ocie ux
noury<cHus. OpArHHA 3a0ACEH XPaHATCS 3alleUaTaHHBIMHU, €CIH CYJ HE IIOCTAHOBUT
uHage. KpoMe Toro, opuruHamel 3amuceil He JOMKHBI YHHYTOXKATBCS 0e3
IIOCTAHORBJIEHHUS CYZa H B JIIOOOM CIydae JOJDKHBI XpaHUThCA He MeHee 10 JeT.

% “Oppep XpaHHTCs 3ameyaTaHHBIM” 03HAYAET, 4TO JOKYMEHT OMELAETCA B KOHBEPT, KOTOPLIH 3aTeM
3aneyarhlBacTCd U MOANWCEIBACTCA CyIbeH, 3ameyaTaHHbIH KOHBEPT XpaHHTCS B KaHIENIPDHH B
COCLHANBHOM 3ALUMIIEHHOM HOMEIIEHHY H HE MOXET ObITh BCKPHIT (e3 paspeuleHMs cyza. OTa
NpoLeAypa HCKIIOHAET NOCTYN OOLIECTBEHHOCTH K JJOKYMEHTY.



r. CBenenne 1o MUHHMYyMa

3akoH TpeOyeT NPHHSTHS PasyMHBIX YCHIMH JUI8 CBENCHHS K MHHHMYMY
NPOJOTKHTENLHOCTA W 00beMa MOACAYLUHMBAHHS B COOTBETCTBHH C IEIIMH
paccienoBaHus. TpeboBanHe CBeAeHHS K MHHHMYMY HanpasieHO Ha TO, YTOOBI
OrPaHHYUTh MOJCHYIIMBAHKA IEPETOBOPAMH, OTHOCSALIHMHCS K [PECTYIIHOM
AesTenbHOCTH. IleperoBopsl MHYHOTO XapakTepa, He OTHOCAINMECS K COJACPKAHHIO
paccie/IoBaHus, HE TOJDKHEL OBITE IPEAMETOM MOACTymuBaHus. OIHAKO MOCKOJbKY
JOCTATOYHO TPYAHO OTJHYHT IIEPErOBOPEI, OTHOCINHUECS K PACCIeIOBAHMIO, OT TeX,
9TO K HEMY HE OTHOCATCHA, B OCOOCHHOCTH B TeX CHYYasxX, KOTJa TOLO3PEBAEMBIE
HCIMONB3YIOT KOAUPOBAHHLIE BBIDAKEHHA JUIL OIHCAHHA CBOelM MpPecTymHOM
OCATENIBHOCTH, HA MPEACTABHTENAX BIACTH JIEXHT 00SM3aHHOCTH JOKA3aTh, 4YTO OHM
OpeANPUHAMANH “pasyMHBIe” WIard AN TOTO, YTOOBI OrPaHHYHTh JIOACTYIIHBAHHE
ICPETOBOPAMH, OTHOCSIIMMHCS K IPecTYOHOH xesrenbHoctd. Cyo  ITO/DKEH
YCTaHOBUTb, COOTBETCTBOBAJIA JTH JEATENLHOCTE COTPYIHAKOB MIPABOOXPAHUTEIHHBIX
OpraHoOB 3TOMY IOTOXKEHHIO 3aKoHa. [Ipu onpeneneHUH COOTBETCTBAS TpeGoBaHuIM
3aKOHA CyJ| JOJKEH PACCMOTPETh, IPEANPHHUMANH JIY NIPEICTABUTEN BIACTH MEpEI,
— € y4eToM chephl i XapakTepa paccleyeMbIX KPUMHHATBHBIX JEHCTBHH — pa3yMHO
HaNpPaBJICHHBIE Ha OrPAHMYCHUE HE3AKOHHOTO MOACIYIIHBAHUS IPH OJHOBPEMEHHOM
obecrneyeHNH NpecIeIyeMBIX BIACTAMU 3aKOHHBIX LieTeH.

A. OrnoBemenue

3akoH TpelyeT, 4TOOHI Bee JIMIA, YIOMSHYTHIE B 3aIPOCE Ha MMEKTPOHHOE CIICKCHHE,
ObUIA OOBEWIEHE! O TOM, YTO OHH OBUIM YNOMSIHYTH B 3alpoce. AHATIOTHYHO T€
JuNa, YbH pPasroBOPBHl IICPEXBATHIBAIMCE B COOTBETCTBHH C OPAEPOM Ha
HOJCIYIIMBAHKE, HO HE OBLIM KOHKPETHO NEPEUHCIEHHl B 3ampoce, MOMHKHEI ObITh
OTIOBEILCHEI, YTO MX PasTOBOPHI NEPEXBATHIBAIHCE NPH 3IEKTPOHHOM CIIEKEHHH.
Bribop cpemu i, oTHOCAIMMXCA K IOCIEAHEH KaTErOpHH, TeX, KTO JOJDKEH GbITh
OTIOBCIICH, JIO/DKEH OCYIECTBIATECS CyloM. TpeOOBaHHE OMOBEIICHHS HALDPABICHO
Ha TO, YTOOBI rapaHTHPOBATh OOIIECTBY B LEJIOM, YTO 3JIEKTPOHHOE CIEKCHHC OBLIO
Pa3yMHO [IPUMEHEHO,

Eciu 3ampoc Ha 31IeKTPOHHOE ClIeKeHNe GBUT OTBEPIHYT, OHOBELICHHE JOIKHO OHITh
IIpoH3BeieHO B Teyenme 90 mHel nocne orkasza. Eciu paspernende GpLio BEITAHO,
OIIOBELIEHUE OTKIIABIBACTCA JO 3aBEPLICHHS SMEKTPOHHOTO CIIEXEHUS Ui 10 Gojee
MO3(HETO BPEMEHH, eCIIH CYIl PELIMT, YTO NEPEHOC OrNOBENIeHUS Ha Golee no3jHee
BpeMsI COOTBETCTBYET HHTEPECaM IOCTHIIUH

[HOCHEAYIOWEE CYAEBHOE PACCMOTPEHHUE

3akoH TpeOyeT, YTOGHI MOcie apecTa MOJA03PEBAEMOro MM BBLIBHIKEHHA OOBHHEHHS
ObLI0O IpOM3BEAEHO CyneOHOE pacCMOTpeHHe 3aKOHHOCTH mepexsata. Jlns
obecriedeHus IpaBa OOBHHAEMOTO HA 3alIMTy 3aKOH TOBOPUT, YTOOBI YIIHKH,
HNOTYYEHHBIE ¢ [OMOILIBIO JEKTPOHHOTO CIEXEHHA, HE MOTYT OBITh HCIIONL30BAHE] B
CynebHOM pa3GHpATEeNbCIBE O TEX MOP, IIOKa OOBHHSEMBIA HE O3HAKOMHICS — JIO
Cyaa — ¢ KONHAMH BCEX 3alpOCOB H OPJIEPOB, Ppa3pPElIAONIUX MPOBEICHHUE
nonciaymuBanus. CBemeHHA, NOJIYYCHHBIC B pE3y/IbTaTe MOACHYLIMBAHHSA, TaKKe
IPEIOCTABIAIOTCS OOBHHIEMOMY H €I0 3allUTHUKY 0 CY/Ia.



OIIPOBEPKEHUE YJIMK, [TOJIYYEHHBIX C IIOMOIIBIO DJIEKTPOHHOIO
TIOZACIIVILIUBAHUS

J1s Toro w4TOOBI OIPOTECTOBATH HCHIONB3OBAHAE OJEKTPOHHOIO CIEXKEHHS B
KOHKPETHOM <Clly4ae, TO MWIH HHOE JIMLIO JA0JDKHO o0magare “‘craTycoM”, dYTO
O3HAYAET, YTO JIKIO, OCIAPHBAIOIUEE IIO/CTYINMUBAHHE, JOMKHO HMETh B KOH(IHKTE
OIpeJIETIEHHYI0 3aHHTEPECOBAHHOCTb, Tpebyomyo ero cyaebHOro paspelieHus. B
CJIy4ae OJIEKTPOHHOTO TIOACTYITHBAHUS 060 “moTepneBIunit” OOBMHAEMEIH,
KOTOpEIH OBLI 1) 0HEM 3 y4acTHHKOB HEePEXBATHIBAEMOTO Pa3roBopa; 2) JTHIIOM, 3a
KOTOpPBIM  ORLIO  YCTAHOBACHO CIEXEHWe WAM 3) ecld TOACTYITHBAHHE
IIPOM3BOJMJIOCE B INpPUHANIEXKAUIEM €My [IOMEINeHHH, oOnafaeT CcTarycoM
JOCTATOYHBIM JJI1 XOJaTalicTBa O 3alpeTeé Ha HCTONb30BAHHE CBEJCHMI,
ITOJIyYEHHBIX W3 IIEPEXBAUCHHBIX MEPeroBopoB. Takoe xomaraificTBo AOIKHO OBITH
CIeNnano B CyAeOHOM INPHCYTCTBHH, PAacCMaTpPHBAIOIIEM JaHHOE YTONOBHOE [IEIO.
Ecin obBuHsemblii He MOXET J0Ka3alb, YTO OH/OHA HAB/SIETCH “HOTEPHEBLICH”
CTOPOHOH €O CTaTycoM, MO3BOJUIONMM BHOCHTH IIPOTECT NPOTHB HCIIONB30BaHHA
COOTBETCTBYIONIMX YUK, OOBHHSEMEIH HE MOJKET ONpPOTECTOBBIBATL 3alpoCc MU
BRIJAHHBIA 10 HeMy opaep. OOBMHO IPUMEHSETCS NPaBHIIO, YTO TOT (akT, YTo
NIEPEXBAYEHHBIE NE€PErOBOPEl MOTYT OBITH HCIIONB30BaHBl IPOTUB OOBHHIEMOIO HA
Cyle B KawecTBe YJIHK, HE ABISETCA caM 10 cebe MOCTATOUHBIM CTaTycoM JUTsd
OCIIApHUBAHUA 3aKOHHOCTH MOJICIYIIIABAHUS.

OOBUHACMEIC CO CTaTyCoOM MOryT X0IaTalCcTBOBAaTh 00 MCKIIOYCHHH COOCPIKaAHUA
HJIH UTOI'OB 3NICKTPOHHOI'O MOACAYUIHBAHHS HA OCHOBAHHUM TOI'0, YTO:

1) moxcimymmBanue MPOU3BOIUIOCH HE3AKOHHO,
2) pelieHHE cyla O pa3pellieHHH TOACTYITHBAHAI ObUI0 HeODOCHOBAHHBIM HIIH
3) mepexBar He MPOHM3BOAMICS B COOTBETCTBHHU C OPAEPOM-paspeIlieHHEM.

He xaxmoe wHapymenue craryca BiedeT 3a co0oil HCKTIOYeHHe W3 Jena
COOTBETCTBYIONHX MaTepranos. ECH HapyleHHOe mOJNoxkeHne GhUI0 TIEHTPATBHBIM
IUId Beelf cXeMBI pacclefioBaHMs, TO TaKWe YIuKA GyayT mckmodedsl, Hapyimenue
HOJIOKCHHH OoJee (PyHKIIMOHANBHOTO XapaKTepa, KaK TMpaRuiIo, He BlieueT 3a coboi
HCKJIIOYCHHC VIHK, €CIH TOIBKO He OyeT J0Ka3aH 3M0# YMEBICEN HITH NPOSBICHUE
HpeIpaccyaAKOB B OTHOLICHHH oOBHHAeMoro. Hanpumep, oTcyTcTBHE 000CHOBAHHOMH
HOPUYHHBL U1 [IOACTYIINBaHUS HOBJICYET 38 co00fl HCKIIIOUYCHHE HONYYEHHbIX YIIHK,
PaBHO Kak ¥ OTKa3 B paspelleHHH ¢o cTtopoHsl ['eHepaibHoro mpokypopa. C npyroi
CTOPOHBI, HECBOEBPEMEHHOE OIOBEINEHHE O HOACHYIIHBAHUH, OTCYTCTBHE SABHBIX
HPOSBJICHHH MPeIpacCynKOB B OTHOIICHHH OOBHHSIEMOT0, KaK IPaBHJIO, He BJICYET 3a
co00M HCKITIOUeHHS YUK U3 JeIA.

OO6pr4HO XOZAaTalicTBO 00 HCKIIOYEHHH H3 Jiena MaTepHalOB IIepeXBaveHHBIX
IEPErOBOPOB JOMKHO JIENaThCS Mepe HAadaloM cyfa, B NMPOTHBHOM ciIydae OHO HE
npuHHEMacTes, 1o NomydyeHuH Takoro XoJatalicTBa CyIl MOXET IIPHHATH PELICHHE O
[POBEACHHM IPEBAPUTENBHOTO CIymaHus. Cyl MOXKET 3aCilyllaTh CBULETEIBCTBA, U
B Cioy4ae HeoOXOJUMOCTH, pAacCMOTPETh IEPEXBAYCHHBIC IEPErOBOPBI Ui
paspenieHuss BONPOCOB, YKa3aHHBIX B XojaralicTBe 00 HCKIIOYEHHH MaTepHAJIOB.
Ecmx cya mocne He3aBHCHMOIO pPacCMOTPEHHS IHpPHAET K 3akJIIOYeHHIO, 4UTO
MaTepHaIEl I10CAYINEBAHKS OLLUTH IIOTyIeHBI IPOTHBO3aKOHHEIM IIyTeM, CYZ AOJKEH
HCKJIIOYHTH UX H3 Jiefa.



OOBuHseMBIH MOXET Takke 4O Hadala CyAa OCIOPHTb HCTHHHOCTh 3asBIEHH,
CACTaHHBIX MpE/ICTABUTEIAMHU I1PABOOXPAHUTEIBHBIX OPTaHOB B MOJUIEPIKKY 3anpoca
Ha TIPOBEJEHHE 3NEKTPOHHOro IpociayuBaHdi. Bepxosusit Cyn CoenuHeHHBIX
HITaToB [OCTaHOBMI, 4TO OGBHHSEMBLi HMeeT NPABO Ha CIHYIIAHAE 1O 3TOMY
BOLIPOCY, €CIIM  HMMEIOTCS  BECKHE COOOpaXeHHA CHIUTaTh, YTO COTPYAHHKH
[IPaBOOXPAHUTENPHEIX OPraHOB JieNalH B 3allpoce Ha OpAEp JIOXKHBIC 3asgBJICHHA,
JIOXKHOCTh KOTOPBIX Oblla M3BECTHA B TO BPEMsl, KOTQA OHH AeNajHCh, HIH KOTOPBIC
JICNATACH ¢ HCKa)KCHHCM HUCTHHBI H JIOXKHOE 3asBJIEHHE SBISIOCH COCTABHOH YaCThEO
0BOCHOBAHHO IPUYHHBI I SEKTPOHHOTO CIEKEHHSL.

BO3MOKHOCTE OCIOPHTE HCTHHHOCTD 3AIPOCa, IPEICTABICHHOTO B CyJ, BHITEKAeT H3
derBepToli  mompasku K Kouernrymun — Coemmmenmeix  Illratos’.  Cyts
KOHCTHTYLUHOHHOIO TpeGOBAaHMA, COLTACHO KOTOPOMY OpPIEP JOIKEH BBIIABATHCS
HCX0d U3 000CHOBAHHOH IIPHYHHEL, COCTOMT B TOM, YTO OGOCHOBAHHAS IIPHYHHA
JOJDKHA 0a3HpOBAThCS HA MPAaBIUBOIH MH(BOPMALHHL.

Bepxosnpiii Cyn 1mOCTaHOBHI, YTO YACTHBIE HMHTEpEeCH TPAXAAH JIy4IlEe BCErO
3alUIIACT IIPaBHJIO, TO3BOJSIONIEE OOBHHAEMOMY OCIapHBaTh HCTHHHOCTH (DAKTOB,
YKasBlBa€MBIX B 34IIpOCE, Ha KOTOPBIX OCHOBHIBAICH CYA IpH ONpPENENCHAM
000CHOBaHHOH HpHYHHBL DT0 NpaBUIO OOBACHAETCS TEM, UTO IEPBOHAYATBHEINR
3alpoc NMPEACTaBIICS €X parte, Tak YTO OTCYTCTBOBAJa BO3MOXKHOCTH MPOBEPUTH
HAMEPEHHUS K HCKPCHHOCTD NIPEICTABUTENEH 1PaBOOXPAHHTENIBHEIX OPTAHOB.

Jlis IpoBenEHHUS CIYIIAHHH OTHOCUTENBPHOCTH HCTHHHOCTH 3aIpoca OGBHHACMOMY
HEJO0CTaTOYHO C/eNaTh HeoOOCHOBAHHOE M HE I[IOATBEPXKICHHOE 3asiBICHHE, YTO
3alpOC CONEPXKAT JIOXKHBIE yTBepkaeHds. OOBUHEHHS B JIOXKHOCTH MIH B
NPEIHAMEPEHHOM HCKAKEHHM HCTHHBL JOJDKHEI OBITH TOATBEPIXKICHEI JI0 IPOBEACHHA
CIylamud CChLIKOH Ha JokasarenbcTBO. Ha mpaxThke, OOBHHSEMBIH J0DKeH
KOHKPETHO YKa3aTb TE paszfeibl 3alpoca, KOTOPhE OH CYUMTAeT JIOKHBIMH, H
NPEJICTABUTE CBOH JOKA3aTeNbCTBA. [peboBaHMe, 4ToOBI OOBHHSAEMEIH MPEICTABHIT
CYIISCTBCHHEIE JOKA3aTeJbCTBA JO IIPOBEACHHUS CIYIIAHHS, HamnpaBieHO Ha
NPCIOTBPALICHHE 3710YHOTPeOIIEHUI CO CTOPOHEL OOBHHIEMOTO.

Ecrmu noxnple 3asgBieHus He OBUIM NPUHLIMIKAILHO B&XHBIMH JUIS BBHIHECEHUS
pemenns 06 060cHOBaHHOM IpUUMHE, TO CTyluaHue He TpebyeTcs. Bonee Toro, ecau
B 3allpoce YKa3hIBaeTCH 0OOCHOBAaHHAs NpUUKMHA 0e3 pacCMOTPEHHA OCIIAPUBAEMBIX
paszeiioB, TO cuyinmamue He Tpebyercs. [locie Toro, kak HPHHATO penreHHE O
CIyLIaHHH, MATE€PHANIBl CICKEHHA OyAyT yCTpaHEHHI M3 Jela, TOJBKO eclu OyayT
YCTAHOBJIEHB! 3JI0H YMBICEN MM HCKAXCHHE HCTHHBEI CO CTOPOHBI TPEACTaBHTeNeH
BJIACTH.

7 YerBepras nonpaska TIACHT:

ITpaeo nroacit Ha 3aLUMTY CBOEH TUUHOCTH, IOMOB, AOKYMEHTOR U COGCTBEHHOCTH OT HEOOOCHOBAHHBIX
O0BICKOB M apecTOB He HOUKHO HADYIIATBCS, M HMKAKAE paspellieHMs HA NPOBEJEHHE OGLICKOB U
apecToB He [JOUKHBI BbIAABATHCA, €CIH TOMBKO OHH HE couepKaT OOOCHOBAHHOW OpPHYMHEL,
NOAKPENIEHHOH KINTBOH MIM HOATBEPKACHHEM M He COACPKAT KOHKPETHOTO OMHCAHMA MeCTa
TIPOBEACHHS O0bICKa H JIHL U NPeIMETOB, NOATEKAUIHX apPECTY.



3AKJTIOYEHUE

W3 npuBeIeHHOrO OOMIEro OHMCAHMsI C OYECBHIHOCTBIO CICAYCT, HTO cyneOHbIiH
HAQJ30p ABNAETCH LEHTPAIBHBIM MOMEHTOM BCEH IOPHANYECKOH CXEMBI BBLIAYH
paspellieHns Ha 3IEKTPOHHOE CIIEXKEHUE. 3aKOH CTABHThL CBOEH LENbIo 0GeCreueH e
TOTO, YTO NEKTPOHHOE CIICKCHHUE NIPHMEHAETCS C ONPENCICHHBIME OrPaHNYCHHAMH,
TaK YTO KOHCTHTYI[MOHHBIE [IPaBa IPAKIaH OCTAIOTCA HEMPHKOCHOBCHHBIMH.



